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SE’ITLE  THE DISPUTE

As a preliminary matter, the legislation is inappropriate because
it not only addresses the primary issues in a pending lawsuit but

Copyrightse
A. SECTION 12 WOULD IMPROPERLY INTERFERE WITH PENDING  LITIGA-
TION AND  PREMATURELY TERMINATE MARKETPLACE NEGOTIATIONS
TO 

America,4 and the Dean of the UCLA Film School;6 and (2) experts
on copyright law, such as the Register of 

erica,s the Motion Picture Association ofLn
propert  and artistic rights of creators, including

the Directors Guild of

allowe  to do the editing for profit, and without permission of
film creators, while opponents believe parents are the best quali-
fied to know what their children should not see. The legislation
would accomplish little beyond inflaming the debate over indecent
content in popular media and interfering with marketplace solu-
tions to parental concerns.

That is why section 12 is opposed by: (1) entities concerned with
the intellectual  

tP
any. Supporters of section 12 believe companies should

e E 

for-
rofit corn

The issue in this debate is who should make editorial de-
cisions about what movie content children see: parents or a  

chl dren should be forced to watch undesired content, but
it is not. 

*P
roponents would have us believe that this bill is about

whether 

f
oal, is unnecessary

and overbroad, may increase the level of un esired content, and
impinges on artistic freedom and rights.

The bill’s

ators.2  Section 12 takes sides in a private lawsuit, interferes with
marketplace negotiations, fails to achieve its

cre-

2004.“’ With the
purported goal of sanitizing undesired content in motion pictures,
section 12 immunizes from copyright and trademark liability any
for-profit companies that develop movie-editing software to make
content imperceptible without permission from the movies ’ 

MINORITY VIEWS
While we support the anti-piracy provisions of H.R. 4077, we op-

pose section 12 of the bill as reported. Section 12 adds to H.R. 4077
the text of H.R. 4566, the “Family Movie Act of 
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ClearPlay  technology.

‘Huntsman 

B
not violate copyright law. While not benefitting Clean Flicks and
certain other defendants, the bill is specifically designed to legalize

or-
tions of motion picture content imperceptible during playback oes

ClearPlay by preemptively vitiating this legal claim. It would
amend the law to state that certain technology which makes

ClearPlay ’s editing software violates their exclusive rights as
movie copyright owners to make modifications or other derivations
of the original movies.10

Though no court has ruled on this issue, the bill would assist

ClearPlay  makes de-
rivative works in violation of the Copyright Act; in particular, they
argue 

ClearPlay  has tagged for fil-
tering.

The bill directly addresses copyright and trademark issues raised
in the case and inappropriately takes the side of one party. First,
the content creators allege in the lawsuit that  

ClearPlay software filter instructs the player to “skip and
mute ” the tagged content when the affiliated DVD movie is played.
Consumers who play a DVD they have rented or purchased would
thus not see or hear the scenes that 

from the copyright owners (the movie studios) or movie
directors.9 When downloaded to a specially-adapted DVD player,
the 

ClearPlay  employees view mo-
tion pictures and create software filters that tag scenes they find
offensive in each movie; this editing is done without notice to or
permission 

ClearPlay
joined on the side of Clean Flicks. 

7 Clean Flicks sought a declara-
tory judgment against several directors that its business practice of
providing edited versions of movies to consumers does not violate
the rights of those who own the copyrights and trademarks for the
original movies.8

In the course of litigation, the number of parties expanded. Be-
cause Clean Flicks claimed that its conduct was lawful under the
Copyright Act, the directors sought to join the movie studios in the
dispute. In addition, a Utah-based company known as 
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also takes sides with one of the parties to that suit. The U.S. Dis-
trict Court for the District of Colorado currently has before it a
case that began as an action brought by a company called Clean
Flicks against directors of movies.
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Pa
legislation to influence a pending case and private business nego-
tiations. As a matter of equity, it is unfair to change the rules in

aimess  prohibits Congress from passing

good-
faith negotiation and have made it less likely that consumers will
have the choices the bill ’sroponents allegedly desire.

In short, fundamental 

ClearPlay  to abandon fix have caused 
The growing pros-

pects for a legislative 

ClearPlay  has been

nificant step back from its previous positions. 
sig-froposal, those negotiations have stalled;  

dened  to present several new demands that represent a 

ClearPlay  terms that would allow it to deploy its technology
without fear of copyright or trademark liability.13 Unfortunately,
due to the two hearings on this issue and the movement of this ed-
iting
embo 

ClearPlay.  The movie creators had
offered 

1
ast the most preliminary stages at the trial level, there has not
een any statutory interpretation, let alone a problematic one, that

would justify a legislative solution. In other words, the law has yet
to be interpreted in this area, so there is no rational basis for Con-
gress to pass legislation that eliminates certain copyright and
trademark rights that are at issue between specific parties.

Passage of this legislation is even more problematic considering
that, over the past year, movie creators have negotiated in good
faith to settle their dispute with  

ClearPlay.  Because the case has not proceeded

ClearPlay,  to the detriment of all others involved in
pending litigation.

In summary, the directors and movie studios have non-frivolous
legal claims against  

‘Ihe effect would again be to specifically ben-
efit one party,  

‘i
a product that alters a work and then still attribute that work to
the original ’s creator.  

se1
pendin

litigation. The bill would make it legal under trademark law to  
ClearPlay by legalizing the very conduct at issue in the

ClearPlay,  the bill would
usurp judicial consideration of the trademark claims against

Their  allegation is
based on the fact that a ClearPlay-sanitized film still indicates the
name of the director, making it incorrectly appear as if the director
has approved the sanitized version.

As with the copyright claims against  

ClearPlay  by the director.12 
ClearPlay  w ith the director, or as to the origin, sponsor-

ship, or approval of  

ClearPlay  uses their trademarked names in a way that
is likely to cause confusion as to the affiliation, connection, or asso-
ciation of 

43(a) of the Lanham Act.11 The directors
allege that  

ClearPlay  violates their trade-
mark rights under section 
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Second, film directors claim that 
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‘Ihe movie industry has, therefore, already met the re-
quest of an H.R. 4586 supporter who looked forward to a day when

film rating system enable parents to iden-
tify movies that they consider appropriate for their children, and
the industry has acted to make this choice meaningful. The indus-
try annually releases dozens of films geared toward audiences who
do not wish to see sexual, violent, or profane content.17 As a result,
it is clear that the movie industry provides parents with abundant
opportunity to find films they will consider appropriate for their
children. 

age.16 Each and every major motion picture released in thea-
ters or on DVD or VHS bears such a rating. Such ratings effec-
tively enable parents to steer their children away from movies they
consider inappropriate.

Most importantly, the  

movie.16
The motion picture industry has even enhanced the ability of

consumers to exercise this choice. For decades and on a voluntary
basis, it has implemented a rating system for its products that in-
dicates the level of sexual or violent content and the target audi-
ence 

choice-+ne
which any parent can and should make: don ’t let your children
watch a movie unless you approve of the content of the entire

UNNECESSARY

Regardless of the outcome of the pending litigation, this legisla-
tion should not be brought before the House because it is unneces-
sary. Its supposed rationale is to make it easier for parents and
children to avoid watching motion pictures with undesired content,
but parents and children already have such options.

At the outset, there is an obvious marketplace solution to
undesired content in that consumers can merely elect not to view
it. As the Register of Copyrights testified at a hearing on the bill
underlying the amendment:

I cannot accept the proposition that not to permit parents to
use such products means that they are somehow forced to ex-
pose their children (or themselves) to unwanted depictions of
violence, sex and profanity.  There is an obvious  
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the middle of the game, particularly to help one specific entity; if
passed, section 12 would be an unfortunate example of such unfair-
ness. For these reasons, section 12 should not be considered while
litigation is pending.14

B. SECTION 12 IS 
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legisla-__tion would be, as well.
Second, the legislation is overbroad and would go beyond its al-

legedly intended effects of legalizing tools for sanitizing movies of
sex, violence, and profanity. In fact, section 12 would legalize a far
wider and less desirable universe of filters for profit than its spon-
sors have disclosed. Filters could be based on social, political, and
professional prejudices and could edit more than just movies.

ClearPlay  is seemingly ineffective, and the 
through.= ’

this regard, 

crude  teen slang and a term for the male
anatomy.
In “Pirates of the Caribbean, ” “God-forsaken island ” is bleeped,
but ‘heathen gods ” slips 

ClearPlay ’s editing does not conform to its own stand-
ards:

In

For starters, its editors are wildly inconsistent. They duly
mute every “Oh my God, ” ‘You bastard, ” and We ’re gonna
have a helluva time ” (meaning sex). But they leave intact var-
ious examples of  

ClearPlay does not screen out the
content it purportedly is designed to filter. The New York Time8
found that 

12 would lead to editing that is inconsistent, overbroad,
and counterproductive. First,  

CONTRNT

Section 

LEAD TO AN INCREASE IN UNDESIRED

PG-
13 rated films.20

The industry is, therefore, doing its part to keep undesired content
away from children.

The facts demonstrate that parents have the information and
tools necessary to make and enforce informed choices about the
media their children experience and have plenty of wholesome
media alternatives to offer their children.
C. SECTION 12 WOULD LEGALIZE EDITING THAT IS INCOMPREHENSIBLE
AND OVERBROAD AND WOULD 

The Federal Trade Com-
mission conducted the most recent study on this issue and con-
cluded the following:

On the whole, the motion picture industry has continued to
comply with its pledge not to specifically target children under
17 when advertising films rated R for violence. In addition, the
studios generally are providing clear and conspicuous ratings
and rating information in advertisements for their R- and  

l@ that claim is false according
to the most recent and objective report. 

1s
While some of the bill ’s supporters say these choices are mean-

ingless on the grounds that the entertainment industry markets
violent and sexual content to youth,

UCtS.n 
prod-
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“the industry will get around to issue us age-appropriate  
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succes-

imperceptible. “2a The
copyright law defines “motion pictures ” as “audiovisual works con-
sisting of a series of related images which, when shown in 

12 permits the “making of limited portions of
audio or video content of a motion picture  

movies,M a close reading of the legislation shows that it would per-
mit the editing of broadcast television programming, as well. More
specifically, section 

tent.ag If enacted, section 12 could lead to the editing of artistic
works based upon racial, religious, social, political, and business bi-
ases.

Moreover, the bill would permit the editing of works other than
movies. While the bill ’s author argues that its purpose is to sanitize

con-

iilter  that strips Jungle Fever  of scenes showing interracial
romance and leaves only those scenes depicting interracial
conflict; and
A filter marketed by Holocaust revisionists that removes
from World War II documentaries any footage of concentra-
tion camp.

The legislation also would immunize products that filter political
or business content based on the opinions of the creator, including:

??A filter that skips over political advertisements contrary to
the positions of the developer ’s beliefs;

??A filter that cleanses news stories, such as by editing out
comments in support of or in opposition to government poli-
cies; and

??A filter that deletes television stories either helpful to the fil-
ter developer ’s competitor or critical of the developer ’s cor-
porate parent.

We would hope that none of the bill ’s proponents would condone
such malicious editing. Unfortunately, at the full Committee mark-
up of the legislation, the sponsors rejected an effort to limit the
proposal to its purported scope of profane, sexual, and violent  

Schindler ’s
List, scenes that are critical to conveying the debasement
and dehumanization suffered by concentration camp pris-
oners;
A 

police;22
A filter that skips over the nude scenes from  

conflict  that sets the
context for how the minorities later react to the 

editing, such as:
A filter that edits out racial conflict between law enforce-
ment and minorities in The Hurricane, 

sex,_violence,  and profanity, it would legalize socially-unde-
sirable 
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For instance, because the bill is not explicitly limited to the dele-
tion of 
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“[alrtistic work and freedom

ologY,
which enables users to increase the proportion of sex or violence in
a movie.

D. SECTION 12 WOULD IMPAIR ARTISTIC FREEDOM AND INTEGRITY

The problems with this legislation are compounded by the fact
that it violates principles of artistic freedom and expression. The
concept of protecting artistic freedom is well recognized.32 The Na-
tional Endowment for the Arts states  

Rntee
software.sl  Thus, contrary to its stated m-pose,

section12 could succeed in legalizing only Nissam ’s 

technology.so  If
Nissim ’s claims are valid, then only Nissim could distribute such
film-editing 

ClearPlay for patent infringement, claiming to
have a patent on ClearPlay-type film-editing  

backfire  on its sponsors.
Nissim has sued  

ClearPlay  from liability for copyright and trademark in-
fringement, Nissim may cause the bill to 

experience.2e
Additionally, because section12 only protects technology devel-

opers like  

non-pomo-
graphic scenes and “enhance ” the adult-viewing 

ustomPlay  that, among other things, en-
ables viewers of pornographic movies to filter out the 
ented a technology called

? pat-l&sim Corporation has  
exce t nudity to be deleted. This

concern is not merely h othetical.

difficult  for television stations to re-
main in business. Consumers across the country would thus be de-
prived of a prime and free source of news, entertainment, and other
information.

Finally, the legislation could lead to increased violence and sex-
ual content in entertainment. Just as section 12 allows nudity to
be edited out, it allows everything  

uY
is financed. ” Permitting television commercials to be deleted

w o d reduce the ability of television programmers to sell ad time
and thus make it financially 

program-
min

from selling commercial
advertisement time is the sole means by which television  

r:

for in-
laybac of free,

he revenues that
broadcast television companies generate 

?p 

a,
stance, all commercial advertisements during
over-the-air broadcast television programming.

grams,27  the legislation would permit editing of broadcast tele-
vision.

As a result, the bill would legalize a filter that ski

pro-any. “zs Because this definition includes television 
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sion, impart an impression of motion, together with accompanying
sounds, if  
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erty rights, the

bill inappropriately involves Congress in a private usiness dispute
and would lead to socially undesirable editing and actually permit

thecreator i ’s to encourage censorship and to
vitiate freedom of expression.

In conclusion, section 12 is ill-conceived, poorly-drafted legisla-
tion. Beyond its patent assault on intellectual pro

nermit  editina of a creation with-
out the permission of  

inteeritv.  To 

for-
profit company should be able to commercially market a prod-
uct that alters a director ’s artistic vision.39

It is clear, therefore, that the legislation violates an artist ’s right
to his or her artistic 

from his or her private
home viewing of a movie. It ’s another matter to say that a  

Convention.ss  By limiting the availability of Lanham Act
suits, section12 would limit the moral rights of directors in a way
that conflicts with U.S. obligations under the Berne Convention.

Contrary to our laws and international obligations? section 12
does not require that filtering be done with the permission of the
content creator or owner, but rather creates an exemption from
copyright and trademark liability for filtering. As the Register of
Copyrights stated before the Subcommittee:

I have serious reservations about enacting legislation that per-
mits persons other than the creators or authorized distributors
of a motion picture to make a profit by selling adaptations of
somebody else ’s motion picture. It ’s one thing to say that an in-
dividual, in the privacy of his or her home, should be able to
filter out undesired scenes or [dialogue]  

Beme  

eonvention Implementation
Act, that U.S. law met the moral rights obligations contained in the

Beme
43(a)  was one of the s ecific reasons Congress de-

cided, during adoption of the  

ClearPlay,  does provide creators with an
important ability to protect their moral rights. In fact, the avail-
ability of section  

law.87
While moral rights protection for U.S. creators is far weaker

than the protection afforded European creators, a certain level of
protection for the moral rights of U.S. creators does exist. The abil-
ity of creators to bring claims under the Lanham Act, just as direc-
tors have done against  

laws6 and trademark 

reputation. “ss The United States, recog-
nizing the importance of this right, subsequently enacted it into
both copyright 

Beme Convention for the Protec-
tion of Literary and Artistic Works grants creators the right to ob-
ject to “any distortion, mutilation, or other modification of, or other
derogatory action in relation to, the said work, which would be
prejudicial to his honor or  

or-
ow

their creations are portrayed.
This principle, commonly referred to as a “moral right, ” is so im-

portant that it is required by international agreements and is codi-
fied in U.S. law. For instance, the 

R
art,= and an im

tant part of preservation is to ensure artists are involved in

society. “ss For this
reason, the NEA seeks to preserve works of 
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of expression are a vital part of any democratic  
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the distribution of technology that makes pornography even more
pornographic. Finally, it encourages unwarranted intrusions into
artistic freedom.
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